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DETAILED ACTION 

1 . This Action is in response to Application Number 1 0/681 ,521 received on 08 
October 2003. 

2. Claims 1-25 are presented for examination. 



Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

4. Claims 9-16 rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 



5. Claim 9 recites, "a computer readable medium having program instructions for 

transferring a data file." Applicant's specification states, 

"The invention can also be embodied as computer readable code on a computer 
readable medium. The computer readable medium is any data storage device that can 
store data which can be thereafter read by a computer system. The computer readable 
medium also includes an electromagnetic carrier wave in which the computer code is 
embodied. Examples of the computer readable medium include hard drives, network 
attached storage(NAS), read-only memory, random-access memory, CD-ROMs, CD- 
Rs, CD-RWs, magnetic 5 tapes, and other optical and non-optical data storage devices. 
The computer readable medium can also be distributed over a network coupled 
computer system so that the computer readable code is stored and executed in a 
distributed fashion." See Applicant's Specification, paragraph [0036]. 

Therefore, paragraph [0036] provides evidence that Applicant intends the 

computer readable medium to include carrier waves, and as such, the claim is drawn to 

a form of energy. Energy is not one of the four categories of invention and therefore 

this claim is not statutory. Energy is not a series of steps or acts and as such is not a 
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process. Energy is not a physical article or object and as such is not a machine or 
manufacture. Energy is not a combination of substances and therefore not a 
composition of matter. 

See ANNEX IV "Computer-Related Nonstatutory Subject Matter", section (c) 
"Electro-Magnetic Signals" of the "Interim Guidelines for Examination of Patent 
Applications for Patent Subject Matter Eligibility", released 22 November 2005 in the 
Official Gazette ("Moreover, it does not appear that a claim reciting a signal encoded 
with functional descriptive material falls within any of the categories of patentable 
subject matter set forth in Sec. 101. ..These interim guidelines propose that such signal 
claims are ineligible for patent protection because they do not fall within any of the four 
statutory classes of Sec. 1 01 ."). 

Therefore, claims 9-16 are non-statutory. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claim 1 rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

7. Claim 1 recites the limitation, "calculating a wait time based on a transfer rate 
provided by the first computing device." It is unclear to Examiner which device is 
performing this function. 
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8. Claim 1 recites the limitation, "waiting for the wait time before transferring a 
second portion of the data file to the first computing device." It is unclear to Examiner 
which device is performing this function. 

Claim Rejections - 35 USC § 102 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-2, 4-5, 8, 9-10 12-13, 16 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Mogul (U.S. 6,560,243). 

9. Before a detailed mapping of the claims, a discussion about bandwidth and wait 
time should be made to clarify Examiner's interpretation of the claims with respect to the 
prior art. Bandwidth, in a networking environment is defined as the data transfer 
capacity, or speed of transmission, usually measured in bits per second (bps) [see 
Microsoft Computer Dictionary, Fifth Edition]. For example, if a client's bandwidth is 
10Mb per second (10Mb/s), and the server is sending a 100Mb file to the client, at a 
packet size of 5Mb, then the server could only send two packets per second, meaning 
the server would have to wait half of a second per transmission of each packet, i.e. wait 
time . The server must determine this wait time in order to send out the packets at the 
target bandwidth. Therefore, if the server uses a target bandwidth at which to send 
data, i.e. packets or streaming data, the server inherently knows the wait time it would 
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have to "wait" before it transmits each packet/portion of the file. Therefore, the server 
must use the specific wait time for a specific bandwidth in order to successfully transmit 
packets at the target rate. 

10. Regarding claims 1 and 9, Mogul disclosed a method for transferring a data file 
between a first and a second computing device, comprising: 

calculating a wait time based on a transfer rate provided by the first computing 
device (Mogul, col. 1 , lines 59-60, Mogul disclosed the receiver enforcing its own 
bandwidth allocation policy; col. 2, lines 5-6, The receiving system determines the target 
bandwidth to be allocated to the flow of data packets; col. 2, lines 11-13, the sending 
system transmits the data at a rate approximating the target bandwidth, inherently 
calculating the wait time as described in the above interpretation in paragraph 9); 

transferring a first portion of the data file from the second computing device to the 
first computing device (Mogul, col. 2, lines 21-26, Mogul disclosed transferring packets 
from the data flow at the rate); and 

waiting for the wait time before transferring a second portion of the data file to the 
first computing device (Mogul, col. 2, lines 21-26, Mogul disclosed transferring packets 
from the data flow at the rate). 

1 1 . Regarding claims 2 and 10, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9, including: determining a size associated with 
the first portion and the second portion; comparing the size associated with the first 
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portion and the second portion to the size of the data file; and if the size associated with 
the first portion and the second portion is less than a size of the data file, then the 
method includes waiting for the wait time prior to transferring a third portion of the data 
file to the first computing device (Mogul, col. 2, lines 21-26, Mogul disclosed the server 
transferring packets from the data flow at the rate; In order to do this, the server would 
have to know the sizes of each packet in the data flow, and would also have to know the 
size of the complete file. Otherwise, incorrect transmission of the files would occur; 
Since the server maintains bandwidth at the target rate, it must wait the specific time 
period before sending each portion of the file, i.e. each packet, as described in 
paragraph 9, above). 

12. Regarding claims 4 and 12, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9, including adjusting the wait time during the 
transfer based on periodic updates of the transfer rate provided by the first computing 
device (Mogul, col. 4, lines 44-46). 

13. Regarding claims 5 and 13, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9, including dividing the data file into one of equal 
and unequal portions (Mogul, col. 1, lines 59-60, packets). 

14. Regarding claims 8 and 16, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9, including: determining the transfer rate from 
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transfer rate parameters selected from the group consisting of an amount of processor 
power availability of the client, an amount of network bandwidth availability, and an 
amount of memory availability of the client (Mogul, col. 2, lines 5-15, 20-26). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 3, 6-7, 11, 14-15 and 17 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Mogul (U.S. 6,560,243). 

1 5. Regarding claim 3 and 1 1 , Mogul disclosed the limitations, substantially as 
claimed, as described in claims 2 and 10. Mogul did not explicitly state wherein the 
method operation of determining the size associated with the first portion and the 
second portion includes, adding a first size associated with the first portion to a second 
size associated with the second portion. 

However, since Mogul disclosed the server transmitting packets belonging to a 
data flow, as well as streaming data (Mogul, col. 4, lines 30-34) it would have been 
obvious to one of ordinary skill at the time the invention was made that the server would 
have to know the sizes of each packet in the data flow, and would also have to know 
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which packets have been transmitted, and therefore be able to know how much data 
has been transmitted in reference to the size of the data in order to determine when the 
complete file has been successfully sent, for the benefit of allowing the receiving system 
to achieve its own bandwidth allocation policy (Mogul, col. 1, lines 52-55) and receiving 
the complete data flow successfully. 

16. Regarding claims 6 and 14, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9. Mogul did not explicitly state wherein the 
method operation of calculating the wait time includes, dividing a value associated with 
a size associated with the first portion of the data file by the transfer rate. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made that the server must determine how long to wait between 
sending each packet by dividing it by the rate in order to transfer packets at the target 
bandwidth (as described in paragraph 9, above) for the benefit of allowing the receiving 
system to achieve its own bandwidth allocation policy (Mogul, col. 1, lines 52-55). 

17. Regarding claims 7 and 15, Mogul disclosed the limitations, substantially as 
claimed, as described in claims 1 and 9. Mogul did not explicitly state wherein the 
method operation of calculating the wait time includes, defining the wait time from both 
a size associated with the first portion of the data file and the transfer rate. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made that the server must determine how long to wait between 
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sending each packet by dividing it by the rate in order to transfer packets at the target 
bandwidth (as described in paragraph 9, above) for the benefit of allowing the receiving 
system to achieve its own bandwidth allocation policy (Mogul, col. 1 , lines 52-55). 

1 8. Regarding claim 17, Mogul disclosed a system for transferring data files between 
computing devices, comprising: 

a first computing device configured to determine a transfer rate (Mogul, col. 2, 
lines 5-15, 20-26); 

and a second computing device configured to regulate a transfer rate provided by 
the first computing device (Mogul, col. 2, lines 5-15, 20-26). 

Mogul did not explicitly state the second computing device including, 
transmission regulation circuitry configured to calculate a wait time defined from both a 
block size of a portion of the data files being transferred between the first computing 
device and the second computing device and the transfer rate. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made that the server device of Mogul would have to include circuitry 
to determine the wait time between portions/packets based from the size of each packet 
and the bandwidth, in order to successfully transmit each packet at the targeted 
bandwidth (as described in paragraph 9, above), for the benefit of allowing the receiving 
system to achieve its own bandwidth allocation policy (Mogul, col. 1, lines 52-55). 
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19. Regarding claim 18, Mogul disclosed the limitations, substantially as claimed, as 
described in claim 17. Mogul did not explicitly state wherein the transmission regulation 
circuitry includes, logic for dividing the block size by the transfer rate to derive the wait 
time. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made that the server must determine how long to wait between 
sending each packet by dividing it by the rate in order to transfer packets at the target 
bandwidth (as described in paragraph 9, above) for the benefit of allowing the receiving 
system to achieve its own bandwidth allocation policy (Mogul, col. 1, lines 52-55). 

20. Regarding claim 19, Mogul disclosed the limitations, substantially as claimed, as 
described in claim 17. Mogul did not explicitly state wherein the second computing 
device is configured to determine a running total of portions of the data files transferred 
to the first computing device; 

and if the running total is less than a total size associated with the data files, then 
the second computing device is configured to wait for the wait time prior to transferring 
another portion of the data files to the first computing device. 

However it would have been obvious to one of ordinary skill in the art at the time 
the invention was made that the server keeps track of the packets it sends to the client 
in order to successfully transmit the complete file/data flow, as well as to transfer 
packets at the target bandwidth (as described in paragraph 9, above) for the benefit of 
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allowing the receiving system to achieve its own bandwidth allocation policy (Mogul, col. 
1, lines 52-55). 

21 . Regarding claim 20, Mogul disclosed the limitations, substantially as claimed, as 
described in claim 19. Mogul did not explicitly state wherein the second computing 
device is further configured to add sizes of the portions of the data files transferred to 
the first computing device. 

However, since Mogul disclosed the server transmitting packets belonging to a 
data flow, as well as streaming data (Mogul, col. 4, lines 30-34) it would have been 
obvious to one of ordinary skill at the time the invention was made that the server would 
have to know the sizes of each packet in the data flow, and would also have to know 
which packets have been transmitted, and therefore be able to know how much data 
has been transmitted in reference to the size of the data in order to determine when the 
complete file has been successfully sent, for the benefit of allowing the receiving system 
to achieve its own bandwidth allocation policy (Mogul, col. 1, lines 52-55) and receiving 
the complete data flow successfully. 

22. Regarding claim 21 , disclosed the limitations, substantially as claimed, as 
described in claim 17, including wherein the second computing device is further 
configured to adjust the wait time during the transfer based on periodic updates of the 
transfer rate provided by the first computing device (Mogul, col. 4, lines 44-46). 
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23. Regarding claim 22, disclosed the limitations, substantially as claimed, as 
described in claim 17, including wherein the second computing device is further 
configured to divide the data files into one of equal portions and unequal portions for 
transmission to the first computing device (Mogul, col. 1, lines 59-60, packets). 

24. Regarding claim 23, disclosed the limitations, substantially as claimed, as 
described in claim 17. Mogul also disclosed that the client being a device including a 
CPU, user interface, and memory (Mogul, col. 3, lines 35-45). 

Mogul did not provide the detail as to specific types of computers. 

This would have motivated one of ordinary skill in the art to search the prior art 
for devices that can satisfy the requirements of the client device of Mogul. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to use a laptop, PDA or cell phone as the client device 
since these devices all contain the hardware required in the described client device. 

Regarding claim 24, disclosed the limitations, substantially as claimed, as described in 
claim 17. 

Mogul did not explicitly state wherein the system is a video conferencing system. 

In an analogous art, Roy disclosed a multimedia conferencing service that 
provides services with selective performance parameters, delivering video signals to 
users based on hardware, software, and network limitations, as well as user 
preferences, including bandwidth (Roy, see Abstract). 
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Mogul provides a general system of allowing the receiving end to control the 
bandwidth. Roy provides such functionality implemented with a video conferencing 
system. 

Therefore it would have been obvious for one of ordinary skill in the art at the 
time the invention was made to incorporate the video conferencing functionality of Roy 
into Mogul for the purpose of providing each user of the conference with the highest 
quality performance capability possible to that user's system (Roy, col. 1, lines 25-35) 

25. Regarding claim 25, disclosed the limitations, substantially as claimed, as 
described in claim 17, wherein the transfer rate is determined from transfer rate 
parameters selected from the group consisting of an amount of processor power 
availability of the first computing device, an amount of network bandwidth availability, 
and an amount of memory availability of the first computing device (Mogul, col. 2, lines 
5-15, 20-26). 



f 
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Conclusion 

Examiner's Note: Examiner has cited particular columns and line numbers in 
the references applied to the claims above for the convenience of the applicant. 
Although the specified citations are representative of the teachings of the art and are 
applied to specific limitations within the individual claim, other passages and figures 
may apply as well. It is respectfully requested from the applicant in preparing 
responses, to fully consider the references in entirety as potentially teaching all or part 
of the claimed invention, as well as the context of the passage as taught by the prior art 
or disclosed by the Examiner. 

In the case of amending the claimed invention, Applicant is respectfully 
requested to indicate the portion(s) of the specification which dictate(s) the structure 
relied on for proper interpretation and also to verify and ascertain the metes and bounds 
of the claimed invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to J. Bret Dennison whose telephone number is (571) 272- 
3910. The examiner can normally be reached on M-F 8:30am-5pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A Wiley can be reached on (571) 272-3923. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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